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Annomayus. JJoxrpuna loss of chance, kak HoBesia B TeOpuH BO3MELICHUST YOBITKOB, B
OCHOBHOM IIPUMCHACTCA B CTpaHaXx aHTJI0-CaKCOHCKOH HpaBOBOﬁ cucreMsl. B cBs3u ¢ TEM, 4YTO B
HAaCTOAICE BPEMA YKazaHHAA AJOKTpPpHUHA MPUMCEHACTCA K Pa3HbIM CIIOpAaM, BO3HUKAIOIIUM U3
AOT'OBOPHBIX HpaBOOTHOIHGHI/If/'I, B TOM 4YHCJIIC M IIO CIOpaMm 00 OIIMOOYHBIX AruarHo3ax B
MCIUIIUHEC, BOSHHUKACT HCO6XOIII/IMOCTI) onpeaciacHus nmpeacioB NpUMCHCHHUA JOKTPHHBI |OSS Of
Chance. B HaCTO}II_I_Ieﬁ CTAaTbC NIPEAMETOM HUCCICOAOBAHHA ABJIICTCA BO3MOXHOCTb PAaCIIUPCHUA
C(l)epbl MMPUMCHCHUA I[aHHofI JAOKTPUHBI. O,Z[HaKO JaHHas1s MNo3unuAa HUMECT cBOeH I CJIIBIO
omnpeelicHne ¥ 00OCHOBaHHE OCHOBaHMI HpHMeHeHHs NOKTpuHbI (0SS Of chance mo kaxmomy
neny. B To e BpeMs pu OTCYTCTBHM €IMHON KOHUEIIIMU MO MPUMEHEHUIO JTaHHON JTOKTPUHBI
uenecoo6pa3H0 BbIIBUTH IIPUHIMIIBI MU OCHOBAHUA €€ NPUMCHCHHA IOCPCACTBOM H3YUYCHUA
CyIneOHBIX MPEIEICHTOB.
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THE FRAMEWORK OF APPLICABILITY LOSS OF CHANCE DOCTRINE IN
CIVIL LAW

Abstract. The doctrine of loss of chance as a novel in the theory of damages is mainly
applied in the countries of the Anglo-Saxon legal system. Due to the fact that this doctrine is
currently applied to various disputes arising from contractual relations, including disputes about
erroneous diagnoses in medicine, it becomes necessary to determine the limits of application of
the loss of chance doctrine. In this article, the subject of research is the possibility of expanding
the scope of this doctrine. However, this position has as its goal the determination and
justification of the grounds for applying the loss of chance doctrine in each case. At the same
time, in the absence of a unified concept for the application of this doctrine, it is advisable to
identify the principles and grounds for its application by studying judicial precedents.

Keywords: loss of chance doctrine, negligence, damage, the framework of applicability.

I/IHCTI/ITyT BO3MCHICHHA BpCaa ABJIACTCA KpacCcyroJIbHbIM CpPEACTBOM 3alllMTHI IIPpaB U
3aKOHHBIX MHTEPCCOB TIpaXkJaHWHA M, KaK COBOKYIIHOCTb TIPaAXAAaHCKO-IIPABOBBIX HOPM,
peryaupyer OTBETCTBEHHOCTb IpPaBOHAPYIIUTENs 3a NPUYMHEHHE Bpela IMOTEpleBLIEMY.
TpeGoBaHne 0 BO3MEUIEHUH YOBITKOB SBJISIETCS YHUBEPCAIbHBIM CIIOCOOOM  3alllUThI
IpaXIaHCKHUX IpaB, HO TaKOM croco0 peaKko MPUMEHSETCS B MPaBONPUMEHUTENIbHOMN MpaKTUKe
Poccuiickoit ®enepaunu (nanee — “P®”). Takas cuTyauus o0ycioBiieHa OTCYTCTBHEM YETKHX
YCTAQHOBJICHHBIX MPABHUJI UCUUCIIEHUS YOBITKOB, KOHKPETHBIX CIIOCOOOB U METOJIOB OIPEEICHHS
pa3mepa yOBITKOB B 3aBUCHMOCTH OT KOHKPETHOT'O CIIOpa.

JHoxTtpuHa loss of chance nim, kak U3BECTHO B POCCUICKOM FOPUCTIPYIACHIINH, JOKTPHUHA
yTpaThl ONarompHATHOW BO3MOXHOCTH IOJIpa3yMeBaeT NpPEIOCTaBICHUE IpaBa yYacTHUKY
IpaXJaHCKMX MPAaBOOTHOLICHUH MOJIYYHUTh BO3MEIIEHHE YOBITKOB TAaKXKe B TE€X ClIydyasx, KOTJa
MOTEPIEBIINM HE MOXXET JO0Ka3aTh MPUYMHEHHE MPAaBOHAPYUIMTEIEM Bpeda B pe3ylbTaTe

HEBBIIIOJIHEHHUA HWJIM HCHAJICKAIICTO BBIITOJITHCHHUA 00s3arennscTBa. MOXKHO 3aMC€TUTh, 4YTO



JaHHasl XapaKTEepPUCTUKAa JOKTPUHBI SIBISIETCS JOBOJIbHO a0OCTPAaKTHBIM B CBSI3U C TEM, YTO
MpPUYMHEHUE Bpela HE BCErJa CBA3BIBACTCA C HEBBINOJHEHHEM WM HEHaJUIekKaIluM
BBITIOJIHEHUEM 0053aTeNIbCTB M HE CBOJAUTCS TOJNBKO K JIOTOBOpPHOMY mpaBy. HOpHCTHI 1O
nenuktHoMy mipaBy B CIIIA yrBepxmatot, uro mpaBmia AokTpunbl 10sS of chance moryt ObITh
MIPUMEHHUMBI TOJIBKO IO Jies1aM 00 OomMOOYHBIX TUarHo3ax B MEIULMHCKOH cdepe. B wactHOCTH,
JaHHBIA MOIX0J OOBSCHSIETCS TeM, YTO Bpad OMIMOOYHO AMATHOCTUPYET WM JIEYUT OO0JIe3Hb
MAIMeHTa, B Pe3ylbTaTe 4Yero IOCIEIHHA HeceT cTpajaHus. B manHoM ciydae Bpau o0s3aH
HECTH OTBETCTBEHHOCTH IEpe] MAalMEHTOM 3a IMOTEPIO IIAHCA IOCIEAHETO OIPENEIUTh CBOIO
00J1€3Hb U MPaBUWIbHO M3JIEUUTHCS OT Hee. OJIHAKO B clydasix, KOI/a IIaHC U3JICUYEHUs] MEHbIIIEe
50 %, To ucren B cuiy moktpunbl 10ss of chance moxker nokaszath, 4To Takas HEOPEKHOCTh
NpUYMHMAIIA €ro  370POBBI0  Bpel HMMEHHO B  COOTBETCTBYIOIIMX HpOIEHTax. B
MIPaBONPUMEHHUTENBHON MpakTHKe P rocnoacTByeT MpaBUIIO BO3MEUICHUS YOBITKOB «BCE HIIH
HUYEro», T.e. POCCHIICKHE CyAbl OTKa3blBAIOT B PACCMOTPEHHH HCKOBBIX 3asBICHUNA O
BO3MEIICHUH YOBITKOB, €CIM YTpadeHHbIA ImaHc coctaBiser meHee 50 %. Takum oOpaszowm,
noktpuHa l0ss of chance BeiTekaeT u3 Teopun “BEpOSATHOCTHOM MPUYMHHO-CIICICTBEHHOM CBA3U”
(“probabilistic causation”), ecnu wucmonp30BaTH €€ B [EISAX TMPHUBJICYCHHS Bpada K
OTBETCTBEHHOCTH 3a BpEJ NMPUUYMHEHHBIN MAlMEHTY, OJHOBPEMEHHO YYHUTHIBAasg TO, YTO Bpel
3I0pOBBI0 TAIMeHTa ObUl Obl MPUYMHEH Ja)Xe MPH MPaBHIBHON TUArHOCTUKE W JICYCHUH.
Hampumep, ecnu BeposiTHOCTh u3NedeHHs OT Oojne3nu cocraBisuia 40 % cCOrmacHoO Teopuu
“BEpPOSITHOCTHBIA  TIPUYMHHO-CJICACTBEHHOW CBsI3W~ KaK TMpaBWIO, Bpad OyIeT HeCcTH
OTBETCTBEHHOCTH 32 40 % Bpena, MPUYMHEHHOTO MAaIlMEHTY, TOTOMY YTO Bpad JIMIIHII MallueHTa
40 % “mranca” nz0exartpb Bpea.

B HacTosiee BpeMsi TUCKYTHPYETCS BOIPOC TOJKOBAHHS M MPUMEHEHHS JTOKTPHHBI 0SS
of chance. B yacTHOCTH, OJHHM Y4YE€HBIC TOJKYIOT TOKTPHHBI B Y3KOM, JPYTHE - B IIUPOKOM
cMmbicie. MHoOrue cyapl U CTOPOHHHKM TOJKOBAaHUS NTaHHOW JOKTPUHBI B Y3KOM CMBICTIE
YTBEP)KIAIOT, YTO TEOPUS BEPOATHOCTHOM MPUUYMHHOCTU JOJDKHA OBITH MPHUMEHHMA CTPOro IO
OTIpeNleIeHHBIM CcropaM. TeM He MeHee, Ha CETOMHSIIHWUN JIeHb HE CYIIECTBYET YETKO
YCTaHOBJIEHHOTO CITOCO0a pa3rpaHUYEHUs] KATErOpUi JIel, K KOTOPBIM MOXKET OBITh IIPUMEHHMA
noktpuHa loss of chance u Bompoc o ee mpuMeHHMMOCTH pa3periaeTcs N0 yCMOTPEHHIO cyaa B
3aBUCUMOCTH OT KOHKPETHBIX 0OCTOsATEeNbCTB Aena. CoaepkaHue JOKTPUHBI PAacKpBIBAeTCS B

COOTHOIIICHUU ¢ OpeMeHeM JT0Ka3bIBaHUs O MPUYUHHO-CIICICTBEHHOM CBSA3U MEXKIY JCHCTBUSIMU



(6e3neiicTBMEM) OTBETYMKA M HACTYIUICHHEM Bpeaa. JJis moka3piBaHUS TOTO, YTO (haKT SBISETCS
MpaBAMBBIM IO IMpaBWiIaM OpeMEHH JOKa3bIBaHHs UCTEI] JOJDKEH YOeIuTh, YTO Takou (axT,
CKOpee BCEro Ipasjia, HeKeMu Henpapaa. MIHeIME cioBamMu, Kak CyJIbU U MPABOBE/bI MO MTOBOAY
JAHHOTO BOIPOCA YacTO OTMEYAIT, TO HMCTEIl JODKeH yoemuTh cyd B S0 % cyiecTBOBaHUH
BEPOSTHOCTH TOTO, YTO MPUBEICHHbIC UM B KaUYeCTBE 0OOCHOBAHHI CBOMX TPEeOOBaHHM JOBOIbI
SBJISIFOTCA ~ JOCTOBEpHbIMU. OJHAKO CleIyeT OTMETUTh, YTO YCTAHOBJIEHHE HaJIU4Ms
JOCTOBEPHOCTH (haKTa TO TMPOICHTHBIM H3MEPEHHSIM C MaTeMaTHYeCKOW TOYHOCTHIO HYacCTO
MPUBOAUT K TPYAHOCTSIM, T.K. HE BCE JIOKA3aTEIbCTBA MOTYT C MaTeMaTHYE€CKOW TOYHOCTHIO
OTIpEACNTUTh JOCTOBEPHOCTh TOIO MM WMHOro (akra Mo KOHKpeTHoMy neny. CiemoBaTenbHO,
JI0Ka3aTeNIbCTBO JIOJDKHO OBITH BECOMBIM, YTOOBI YOEIUTH CYJ B JOCTOBEPHOCTH KOHKPETHOTO
(hakTHYeCKOTO O0OCTOSTENLCTBA, MPUYUHHO-CICACTBCHHON CBSI3M MEXAY IMPOTHBOIIPABHBIM
MOBE/ICHUEM W HACTYITUBIINM HEOJIAronpuUsTHRIM mocieacTBueM. C 3TOH TOYKH 3peHUs, CIISIyeT
00OpaTUTh BHUMaHHE Ha TO, 4TO JoKkTpuHAa 0SS Of chance o6xoauT M3BecTHOE MpoIeCcCyaTbHON
HayKe MpaBUIIO OpEeMEHM JTOKA3bIBAaHUS U JOMYCKAET BBIBOJ O MPUYMHHO-CIEACTBEHHON CBS3H,
JaKe €CJIM MCTEIl He MPEICTaBWII JOCTATOYHBIX JIOKA3aTENIbCTB B TMOAJEPKKY YCTAHOBJICHUS
MIPUYMHHO-CIIEACTBEHHOM CBS3H.

Bosiee mUCKyCCHOHHBIM TpejCTaBisieTcss npuMeHeHue moktpuubl 10ss of a chance mo
JENUKTHBIM CIOpaM, TJle€ TPUYMHEHHE Bpela SBIAETCS OCHOBAHMEM HCKA, U UCTEL HE MOXET
WCIIOb30BaTh MPABWIO OpeMEHU JIOKa3bIBaHUS B LENSAX YCTAHOBJICHHUS (akTa MPUUUHEHUS
OTBETYMKOM Bpejia B 00IIEU3BECTHOM MOHMMaHUU. [Ipeanonokum, 4To OTBETUYMK YMBIITUIEHHO
MIpeJICTaBUJI HEIOCTOBEpHBIE (DaKThI, B pe3yjibTaTe Yero HCTEll BO3JEP>KUBAJCS OT ydacTus B
KOMMEPUECKOM MpeAnpusaTiu, koropoe umeer 40 % BepoATHOCTH nonyuyeHus: npubsuid. Eciu
HCTeIl TTOAACT B CYyJl MPOTHUB OTBETYMKA 3a MOIIEHHUYECTBO, TO MPOUTPAET MPHU TPATUITHOHHOM
noaxoze. Mcrer He MOKeT 10Ka3aTh, YTO OTBETYMK MPUUMHUI yIIepO (IKOHOMHUUECKHUH yiepo),
T.K. cymiectBoBana 60 % BepoATHOCTh TOTO, YTO HEOIATOMPHUITHBIE MMOCIEACTBUS IS UCTLA HE
Hactynmwid. Cyn mnpuberHer Kk mnpumeHenuto goktpunbsl loss of chance Tombko ¢
HCMOJIb30BAHUEM HETPATUIIMOHHOTO OMPEACNICHUSI MOHATHE “‘Bpena’. DTO BO3MOXKHO TOJIBKO
NpU BHEJAPEHUU TpaBWIa “IIAHC UMEET IEHHOCTh W CYJ, NPUMEHSS yKa3aHHOE NPaBUJIO B
AQHAJIOTUYHBIX CIy4asX, OMNPEAETUT, YTO KaXKIblii MOTEPSHHBIA IIIAHC MONXYYUTh MPUOBLIL
SIBJIIETCSL IICHHOCTBIO, a TIOTEPs ITOTO IIAHCA U €CTh YKOHOMUYECKUH Bpel, KBATU(DUIIUPYEMBbIii

KakK Bp€J B OPUIAUYCCKOM IIOHMMAHUHU 3TOT'O IOHATHA. BHOCJ’IG}ICTBI/II/I Cya OOCHHUT ymep6 nyTeM



cooTHomeHus1 oxkumpaemMort npubbum ¢ 40 % BepoSITHOCTHIO BO3HUKHOBEHHUS MPHOBLIH.
Belmeyka3anHblif criocod yCTaHOBIIEHHS! pa3Mepa YOBITKOB IyT€M HCIOJIb30BAHUS JOKTPHUHBI
loss of chance sBisieTcss cropHbBIM, MOTOMY YTO HEKOTOPBIE MPABOBEIBl CUMTAIOT, YTO ITO
00XOJWUT W3BECTHOE TMpaBy TpeOOBaHHE, COIJIACHO KOTOPOMY HCTELl JOJDKEH JO0Ka3aTh
PHYNHEHHBINA BPEJ ITOCPEICTBOM TPABHIT GPEMEHH TOKA3hIBAHHS .

Kak ykazanmm Bbeime, nokrpuna loss of chance ymorpeGnsiercss B y3koM M IIMPOKOM
cMbIciie. VIHTepecHBIM NPEACTaBISIETCS ONpENeIeHue Y3KOr0o MOHMMAHHS JOKTPHHBI YYEHBIM,
npodeccopom JIpHom J[o66coMm, cormacHo koTopomy nokTpuHa 10ss of chance B y3kom cMmbicie
BKJTIOYAET HECTIOCOOHOCTh 3allTHTh YENOBEKA OT PaHee CyLIECTBOBABIICTO COCTOSHMAZ. Cy/Ibl
CIA nmpuMEHSIOT JOKTPUHY UCXOJs M3 YKAa3aHHOM XapaKTepUCTHUKM yallle BCEro Io JAejaM O
MEIUIUHCKONW XaJaTHOCTH, KOT/Ia Bpad HENPAaBWIBHO IMATHOCTHPYET WU JICYUT OOJIEe3Hb
nanuenta. Hanpumep, B nene DeBurkarte v. Louvar Bpa4-oTBETYHK 110 HEOPEIKHOCTH HE CMOT
JIMArHOCTHPOBATh PAK MOJNOYHON JKeIe3bl HCTHA . DKCIEpTHl YTBEp)KAANM, HTO €CIH OBl
OTBETYMK JIEHICTBOBAJ pa3yMHO C JOCTaTOYHOM OCMOTPHUTEIBHOCTBIO, paK Obul Obl
JMAarHOCTHPOBAH M BBUICYEH Ha Oosiee paHHEH CTaguu, U y uctia O0but 661 50% IIaHC TMPOKUTH
ere aecsATh JeT. Bo Bpems oOHapyxeHHs 00JIE3HU M €€ JICUSHHsI IAHCHl UCTIA Ha BBDKHBAHUE B
TE€YEeHUEe JecsITH JeT ObiM OnM3ku K Hymo. Mcerenr He MOr J0Ka3aTh B COOTBETCTBUU C
IIpaBUJIAMU CTaHJapTa 10Ka3aTeIbCTB, YTO OHA MTOCTpajiajia OT HEOPEKHOCTH OTBETUMKA, TaK KaK
oHa motepsuta MeHee 50% MmIaHCOB Ha BBDKHMBaHWE. TeM HE MeHee, CyJ IMOCTaHOBHJI, YTO OHA
MOJKET I0JIaTh B CyJ 3a MOTEPsIHHbIE IIAHCHI, TO €CTh 0Kkojio 50% ymiepba ot paka. B nanHoM
cinydae, mpuHsATHE NOKTpuHBI 0SS Of chance m3MeHseT 0qHO W3 CcaMbIX OCHOBHBIX MPaBHI
IPaXJIaHCKOT'O CYAOIPOM3BOJICTBA, IPABUIIO, KOTOPOE OepeT CBOE Hayalo B APEBHEAHIJINHCKOM
mpaBe, - YTO UCTEIl 0053aH JTOKAa3bIBaTh BCE IEMEHTHI CBOETO MCKA, YTOOBI PEBATMPOBATH MPH

4 o
ydacTuu B JCJIC . HCCMOTpH Ha TO, YTO B HACTOAIICH CTAThC OBLIO YKa3aHO Y3KO€ TOJIKOBAHHEC

! E.g., Vaughn Black, Not a Chance: Comments on Waddams, The Valuation of Chances, 70 CANADIAN Bus. L.J.
96, 98 (1998) (In addressing the argument that the loss of a chance itself is harm, Black responds that "all cases of
causal uncertainty may potentially be converted into loss of chance cases by such a redescription of the harm.").

% Dan Dobbs, The Law of Torts, supra note 7, § 178, at 434-38. See Herskovits v. Group Health Co-op. of Puget
Sound, 664 P.2d 474, 477 (Wash. 1983). This is a medical malpractice case where defendant reduced decedent's
chance of surviving lung cancer by negligently failing to diagnose the disease in a timely manner; the court applied
loss of a chance because defendant "failed in a duty to protect against harm from another source.” Id. at 477. The
doctrine does not apply to cases where "defendant's act or omission set in motion a force which resulted in harm."

® DeBurkarte v. Louvar 393 N.W.2d 131 (lowa 1986).

* John W. Strong, Mccormick on evidence 422 (5th ed., 1999). American medical malpractice suits can be traced to
the 18th century (Cross v. Guthery, 2 Root 90 (Conn. Super. Ct. 1794)). For a description of the elements of such



JOKTPUHBI Ha TpUMeEpe CyAeOHOro nena, OJHAKO Takas TPaKTOBKAa HAa MPAKTHKE BKIIOYAECT
OTPOMHOE KOJMYECTBO CIIy4aeB, HAINpPUMEp, NPUUYMHEHHE BpeJa HCTOYHHUKOM IOBBIIIEHHOU
ornacHocTH. OJIHAKO NPU IPUMEHEHUHU CY/IOM IIpaBWJI TOKTPUHBI K JIEJIaM O BO3MELIEHUH Bpea,
MPUYMHEHHOTO HMCTOYHHKOM IIOBBIIIEHHOW OMACHOCTH, CYIbl CTaJIKHBAIOTCS C MPOOIEMOi
OTpesieNieHUs] OCHOBAHUs €€ MPUMEHEHUSs, IOTOMY YTO HEOOXOAMMO OIpPENEIUTh KaKOW IIaHC
Obu1 yrpaueH. [lo Hamemy MHeHuIo, nqoktpuHa l0ss of chance u ee crioco6 ompenenenus Bpena
MOXKET TPUMEHATBCA K J€laM O BO3MEIIEHUU Bpela, IPUUYUHEHHOTO JAESTEIbHOCTHIO,
CO3/1a0IlEH TOBBIIIEHHYIO ONACHOCTh JUISl OKPYXKAloIIMX B TEX ClIydasX, KOI/la BCJEICTBUE
Takoro MNPUYMHEHUE BpeJa MOTEPHEBIIMN MPOBAJIUBAET 3aKIIOYEHHE BBITOJHON ISl HETrO
CETKU, TO B YaCTH YTPAThl IIAHCA 3aKIIOYCHHS TaKOW CAENKH MOXHO TpeOOBaTh BO3MEIIECHUE
Bpe/a B CBETE yKa3aHHOM NokTpuHbl. Ho, ecnu norepneBiuii B pe3ynbrare NpUYMHEHHE Bpeaa
JeSITENIbHOCTHIO, CO3/AOILEH MOBBIILIEHHYIO OMACHOCTH JUISl OKPY)KAIOLUX, HE yTpaTUil Kakoii-
mu00 IIaHC, TO CUUTAEM, UYTO JOKTPUHA YTPaThl OJaronpUsSTHON BO3MOKHOCTH HE IPUMEHUMA, a
clelyeT NPUMEHSTh CIEeLHAIbHbIE HOPMbI I'PaKJIaHCKOTO 3aKOHOJATENbCTBA O BO3MELICHUU
Bpela, NPUUYMHEHHOTO  JEeSATEIIbHOCTbIO, CO3JAIOLICH  IOBBIIIEHHYK)  ONAaCHOCTb  JUIS
OKpY>KaOILUX.

OnHako B MPOTHBOBEC BBIINICYKA3aHHOMY MHEHUIO, MHOTME aBTOpPbI CUMTAIOT, YTO B
mo00oM ciydae, KOrJa OTBETYMK CO3/IaeT PHCK NPUYMHEHMS Bpesla MCTIy, OH 00s3aTesbHO
JIMIIAET MCTLA BO3MOXHOCTU M30€KaTh TpaBM5. B uacTHOCTH, moOcneqHuE YTBEPXKAAIOT, YTO
€cJI, HalpuMep, OTBETUMK MOJABEPraeT UCTIA BO3JACHCTBUIO paauanuu, koropas co3gaer 10 %
BEPOATHOCTH BO3HHMKHOBEHHs Yy MCTLIA paka, OTBETYMK mumaer ucrua 10 % BepoATHOCTH
n3bexxath paka. bputanckoe ConapykecTBO NpPU3HAET HIMPOKOE TOJIKOBAHUE JOKTPUHBI H
MIPUMEHSIET €€, KOHEYHO, HE IO BCEM JielaM, a TOJIbKO IO TeM CIIOpaM, IJe MUMEIT MECTO
SKOHOMMYECKHE MOTEPU UCTLA U TOJIBKO B OFPAaHUYEHHOM JIMaNla30HEe MPUUMHHO-CIIECTBEHHBIX
po6JIeM, BOZHUKAIOLIUX B ATUX cnyqa;IXG. [TapannenbHO, aHIIMIICKUE TIPABOBEBI YTBEPKIAALOT,

4qTO €II¢ OJUH (I)aKTOp MNOTCHIUUAJIBHO PACHIUPACT NMPUMCHHUMOCTL JOKTPHUHBI loss of chance:

claim according to the traditional rule see W. Page Keeton et al., Prosser and Keeton on the Law of Torts, at 164-
165 (5th ed. 1984).

® Jane Stapleton, The Gist of Negligence (pt. 2), 104 LAW Q. REV. 389, 394-95 (1988) [hereinafter Stapleton, The
Gist of Negligence (pt. 2)], supra note 36, at 394; Timothy Hill, A Lost Chance for Compensation in the Tort of
Negligence by the House of Lords, 54 MOD. L. Rev. 511, 517 (1991), supra note 36, at 517; Stephen R. Perry,
Protected Interests and Undertakings in the Law of Negligence, 42 U. OF TORONTO L. J. 247, 255 (1992); David
P.T. Price, Causation-The Lords’ Lost Chance?, 38 INT'L & Comp. L. Q. 735, 735-36 (1989), supra note 36, at 255;
Price, supra note 36, at 735-36.

® See infra notes 204-26 and accompanying text.



MOCJICIHUI HE OTPaHMYMBAETCS CIIy4asMH, KOrjaa Bpea yxe npuuuHeH (“proportional damage
recovery”)’. Kak MOKa3bIBAIOT CICIYIOLHE IPUMEpbl, JOKTPHHA MOXKET MPUMEHSTHCS C
PaBHBIMH BO3MOXKHOCTSIMH B CIIY4asix, KOTJIa Bpej ewle He npranne (“proportional risk)®. Tor,
KTO TOJBEPracT JAPYroro BO3AECHCTBHIO PaJHAIMU, CO3/1aBasi ONMPEICICHHbIM MPOIEHTHBIA PUCK
BO3HMKHOBEHHS paKka M OJJHOBPEMEHHO JIMIIACT TOTepreBiiero 10 mpoIeHToB ianca u3dexarhb
paka, ke eclIH TOT YeIOBEK He 3a60Ne] PakoM BO BPEMs HCIBITAHHS . Bpad, KOTODBIH 110
HEOCTOPOYKHOCTH HE B COCTOSHHM JMAarHOCTHPOBATh 3a00J€BaHHE, TEM CAMBIM YMEHBINAS
IIIAHCHI MCTIIa Ha BEOKUBAHKE, OJTHOBPEMEHHO YMEHBIIIAET STOT IIAHC Ha BEDKUBAHUE, TaXKe €CIIN
NALMCHT CILE KUB BO BPeMsi CYAeGHOro pa3bupaTelbeTBa fea’.

Takum 06pa3zom, HMpoKast TpakToBKa JoKTpuHbI 10SS Of chance mpumensieTcs B ciaydasx,
KOTJIa OTBETYHMK CO3/Ja€T PHCK, a TAKXKE B CIIydasX, KOrja OTBETYMK HE MOXET 3alUTUTh MCTIA
OT HEOJIAronpHsATHBIX IOCICACTBHNA B BHIE BPEIa, MPUYNHEHHOIO MCTOYHHKOM IOBBIIIEHHON
omacHocTd. OHAKO CYUTAEM, YTO TAKOE IIMPOKOE TOJKOBAHHE HEPa3yMHO, C TOW TOYKH 3PCHUS,
YTO, BO-TIEPBBIX, B TUIIUYHBIX JeJlaX OTCYTCTBYET MOTEPS IIAHCA B YHCTOM BH/E, U BO-BTOPBIX,
9YTO B MOMEHT PACCMOTPEHHS AHAJIOTHYHBIX JIENI CIIEAYET PYKOBOJICTBOBATHCS IPABUIIOM O
HAJIMYUN [IPUYAHHO-CIEICTBEHHON CBSI3M MEXIy NPUYMHEHHEM BpEIa 3J0POBBI0 HCTIA MU
BO3HMKHOBEHHEM Y HET'O HEOJIaronpUsATHOTO MOCIEACTBUS B BUIE paka. VIHbIMH CJIOBaMH, PaK y
UCTIIa MOT BO3HUKHYTHh HE TOJBKO KaK pe3ysbTaT pajualid, HO U TPHU BEICHUU HE3I0POBOIO
o0pa3za KU3HEeACSITeIIbHOCTH.

B m3BecTHBIX cyneOHbIX aenax kak Murrey v. United States, Wendland v. Sparks, Falcon
v. Memorial Hosp., cyapu B KauecTBe OCHOBHOTO 00OCHOBaHHsI TpUMEHEHHsT TOKTpHHbI 10SS Of
chance yka3pIBarOT, YTO €CIM HCTEI[ HE MOXKET JO0Ka3aTh ymiepd B 0OMIEM TMOpSIKE, IIaHC

MOJIYYUTh BBITOJlY WU M30€XaTh NPUYMHEHHE Bpeaa caMm Mo cebe MMEeeT IIEHHOCTh, KOTopas

’ See infra notes 133-44 and accompanying text.

8 King, Reduction of Likelihood, supra note 27, at 502, 509, 544; Stapleton, The Gist of Negligence (pt.2), supra
note 36, at 394-95; Melissa Moore Thompson, Comment, Enhanced Risk of Disease Claims: Limiting Recovery to
Compensation for Loss, Not Chance, 72 N.C. L. Rev. 453, 453-54 (1994). Commonwealth cases have applied the
loss of a chance approach to cases involving future economic loss. Stapleton, The Gist of Negligence (pt. 2), supra
note 36, at 394-95. See, e.g., D.W. Moore & Co. v. Ferrier, 1 All E.R. 400 (Eng. C.A. 1987). The negligent drafting
of covenant not to compete gave rise to a tort cause of action at the time the contract was drafted and not at the time
the partner subject to the covenant left the firm. Id. This is because a properly drafted covenant had value at the time
of contracting. 1d. Damages are to be determined as of the time of contracting by taking into account the chance that
the partner would leave the firm in the future.

% Hill, supra note 36, at 517.

19 E g., Claudet v. Weyrich, 662 So. 2d 131, 132 (La. Ct. App. 1995) (living plaintiff could recover for reduction of
chance of survival from 75 percent to 42 percent); see Mangan, supra note 1, at 309.



MIMEeT TpaBo 3amuTE . TakiuM 06pasoM, JTHIIEHHE STOif BOSMOKHOCTH CIELyeT pacCMaTpHBATh
KaK yIep6, MPUBOISIIHAA K ACHCTBUTEILHOMY PaBOHAPYIICHHIO 2, XapaKkTepiCTHKA Bpea KaK
yTpaTbl BO3MOXXHOCTH H30€XaTh Bpena (WM TOJXYYEHHUS BBITOJBI) OCBOOOXKIAET HMCTLA OT
OpeMeHHU JTOKa3bIBaHUS TOTO, YTO Bpel (WM YNYIICHHAs BBITO/a) MpUYMHEH. B TO ke Bpems
coxpaHsieTcs TpeboBaHMe, YTOOBI MCTEl] JOKa3blBal ylepO IO IpaBUiaM CTaHJapTa OpeMeHH
noka3biBaHUs. TeM He MeHee, ciiefyeT oOpaTUTh BHUMAaHHUE, YTO MPHU XapaKTEPUCTHKE TEOPUU
“IIaHC MMEET LEHHOCTh 3auacTylO JIerue JO0Ka3aTh NEHCTBHUTENbHBIM Bpen. OOBIYHO Jierye
JI0Ka3aTh, YTO OTBETYMK CO3JaJl PUCK IPUYMHEHMS BpeAa (WM PUCK MOTEPU BBITOJBI), YeEM
JI0KA3aTh, 4TO OTBETYHK IPUEHHII Bpe/ (WIH YIyIEHHYIO BBITOLY) . BEIBOJ 0 TOM, 4TO “IIaHc
UMeeT LEHHOCTb , OCHOBAaH Ha TOM, 4YTO ILIAHC BBIMIPBIIIA B CYIE€OHOM Jielle WIM ILAHC
M3JICUEHHSI OT CMEPTEIbHOM OOJIE3HM MPU3HAETCS IIEHHBIM, 33 YTO MOTEPIEBIINN ObLIT OBl TOTOB
COBEpLIMTH JIIOObIE JeMcTBUS BO uH30exaHue HeOIaronpusTHbix mnocnenctBuid. Cynpl,
[IPU3HAIOLIME TEOPHI0, YTO IIAHCHI HMMEIOT ILIEHHOCTb, JIOJDKHBI JIOTMUYECKH IpPU3HABATh €e
LIEHHOCTb KaK IpU JAEHCTBUAX, YMEHBIIAIOUMX TAaKOH 1IAHC, a TAKKe JUIIAIIKX. To ecTh, eciu
OTBETYUK CBOMMHU IPOTHUBOIIPABHBIMU JIEHCTBUSMHU YMEHbBIIAET IIAHC HUCTIA Ha IOJy4yeHUe
BbITOJIbI 0T 60 10 40 MPOIEHTOB, BCJICACTBHUE YETO MCTEI] HE MOJYy4YaeT BBITOJY, OTBETUHK
JIOJKEH OBITh OTBETCTBEHHBIM 32 20 MPOLIEHTOB YIYIIEHHON BbIro/bl. OTHOBPEMEHHO, ClIEAYeT
00paTUTh BHUMaHUE HA TO, YTO OTBETUMK JIOJKEH HECTH OTBETCTBEHHOCTh HE TOJIBKO 3a MOJHOE
JIMIICHNE UCTIIa KaKOT0-TO IIaHCa, HO B TOM YMCJI€ U NPU HETIOJIHOM JIMILIEHUH TaKoro IIaHca.

B 3aknroueHuu cremyeT OTMETUTb, YTO HACTOsILas CTaThsl ObUIa HalleleHa Ha
ompenelieHne cnocoOoB mnpuMmeHeHus cyaamu Joktpunbel 0SS of chance. HccnenoBanue
M0Ka3aJlo, 4TO TEOpHs “IIaHC HMMEEeT LEHHOCTh , a TaKke COOOpa’KeHHs CIpPaBEeIJIMBOCTH,
OCHOBaHHBIE Ha TPYJHOCTU JIOKA3bIBAaHUS MPUUMHHO-CJIEICTBEHHOM CBS3M, OBLIM MOJIE3HBI AJIS

OIrpaHUYUTCIIBHOTO TOJKOBAHHA JOKTPUHBI. O6paTI/IM BHUMAaHHUEC HA TO, YTO C OI[HOfI CTOPOHEIL

1 Murrey v. United States, 73 F.3d 1448, 1454 (7th Cir. 1996); Wendland v. Sparks, 574 N.W.2d 327, 331 (lowa
1998); Falcon v. Memorial Hosp., 462 N.W.2d 44, 57 (Mich. 1990); Wollen v. DePaul Health Ctr., 828 S.W.2d 681,
684 (Mo. 1992); Hugh Evans, Damages for the Loss of a Chance (Damages for Solicitors' Negligence, part 3), 8
PROF. NEGL. 85, 87-88 (1992); King, Causation, Valuation, and Chance, supra note 46, at 138; S. M. Waddams,
Damages: Assessment of Uncertainties, 13 J. CONT. L. 55, 60-61 (1998), Stephen F. Brennwald, Comment,
Proving Causation in "Loss of a Chance™ Cases: A Proportional Approach, 34 CATH. U. L. REV. 747, 752-53, 766-
74 (1985).

12 Wendland, 574 N.W.2d at 330; Falcon, 462 N.W.2d at 48; Wollen, 828 S.W.2d at 684; Perez v. Las Vegas
Medical Ctr., 805 P.2d 589, 589 (Nev. 1991); King, Causation, Valuation, and Chance, supra note 46, at 1376, 1381;
Brennwald, supra note 54, at 768-72.

13 King, Causation, Valuation, and Chance, supra note 46, at 1374; Wex S. Malone, Ruminations on Cause-In-
Fact, 9 STAN. L. REV. 60, 80 (1956).



noktpuaa loss of chance mpemocraBisier IMIUPOKHE BO3MOKHOCTH BO3MECTHTH BPE
MOTEPIIEBIIEMY ITyTEM HapyIICHUS TPEOOBAaHMS I'PaKIAHCKOTO CYIOIPOU3BOJICTBA O IMEPEBECE
JI0Ka3aTeNbCTB, OJHAKO, YUUThIBask 00OCHOBAHHBIC OKA3aTEIbCTBA MO JETY, BOCCTAHABIUBATH
HapyLICHHbIE HEMMYIIECTBEHHbIE IIPaBa YYaCTHUKOB IPa)IaHCKUX IpaBOOTHOUIEHHH. Cynpl
AHITIMM 9acTO MPUMEHSIOT AOKTPHHY B CIydYasx S5KOHOMHYECKHX MMOTEPh. B 3TOM OTHOIICHUH
oHM Ooyiee CKJIOHHBI TPUMEHHWTH BBITEKaromme u3 JjgokrpuHbl l0ss of chance mnpasuia
ornpenaeneHus: yorITKoB, 4eM cyabl CoenuneHHbix IlITatoB. [Ipu HecrmocoOOHOCTH yCTaHOBIICHUS
Kpyra CIOpOB, K KOTOPBIM TPHUMEHSCTCS JTOKTPHHA, BO3HHKAET BOIPOC O II€JIECO00Pa3sHOCTH
[IMPOKOTO NPUMEHEHHs JTOW JOKTPUHBI KO BCEM CIIydasM O3KOHOMHYECKHX IOTEPb.
OnHoBpeMeHHO, cuuraeM, 4to noktpuHy l0ss of chance crmemyer npumensTs wucxoms wu3
ONpEIEICHUS ICHHOCTH YTPAYE€HHOIO IIAHCA WIH YITYHIEHHOU BBIrOJbl. 110 HEKOTOPEIM criopam,
rac IMPOTHUBOIIPABHOC TIIOBCACHHC IIPABOHAPYIIHUTCIA MOIJIO W HE CbII'paTb PpoOJd I
HACTYIUICHUS. HEOJIArONpPUATHBIX TTOCIEACTBMU Ul MOTEPIEBIIEr0, CYMTAEM, YTO CYIBI MPH
OIICHKE TPOTHBOINPABHOCTH JieicTBHs (Oe31eiCTBYS) PaBOHAPYIIATENS JOJDKHBI HCXOIUTh M3
TJIAaBHOT'O 3JICMCHTA ACIINKTHBIX HpaBOOTHOHIeHI/If/'I, a UIMCHHO HaJIM4YUus HpPI‘H/IHHO-CJICZICTBCHHOﬁ
CBA3HU MCXKAY HPaBOHAPYHICHUCM M HACTYIIUMBIOHWM IIOCJICACTBHUEM, U IIPU OLUCHKEC YKA3aHHOI'O
3JIEMEHTa BMECTE C JPYTUMH OOCTOSATEIbCTBAMH Jielia, MPUMEHATH MpaBmia JoKTpuHbl 10ss of

chance u ee mexanusm OmnpeaciICHUA BpEaa.
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